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Welcome to the  
2016 FASPE Journal 
 
B Y  D A V I D  G O L D M A N  
 
C H A I R M A N ,  F A S P E  
 
 
 
 
The world has survived 2016. Yes, we live in interesting and challenging times. Artificial 
Intelligence, post-facts (the Oxford English Dictionary’s word of the year!), questions 
about freedoms of press and religion. FASPE’s mission, with its focus on ethical behavior, 
becomes ever more important. 
 
You will see in the following pages a representative sample of work produced by the 2016 
Fellows during the course of their fellowships. The FASPE fellowships, and the 
connections that the Fellows make with each other and with FASPE, do not end with the 
Fellows’ return to their schools and to their places of work. In recognition of this 
continuity, we have also included in the Journal pieces written by two of our more distant 
alumni. 
 
FASPE challenges its fellows and alumni to reflect and to think — about themselves, about 
their professions, about their responsibilities as leaders. The one common thematic thread 
shared by all of the papers published here is that they confront ethical issues within the 
professions. 
 
Ethical challenges are not linear, they are not predictable and they are not fundamentally 
political. Issues can arise in an operating room, in a C-Suite, in a partner’s office in a law 
firm, in the mind of a blogger or in a clergyperson’s office. They can also arise because of 
the actions of a legislature, decisions made in a courthouse or as a result of the policy 
proposals of a mayor, governor, president or prime minister. 
 
Our fellows and alumni are tasked with identifying ethical failures and ethical risks within 
the professions, however and wherever they may arise. We also seek to offer tactical 
suggestions as to how to act after having identified an issue. For instance, we have a 
session in the Law program on how to handle a situation in which a senior partner asks a 
young associate to act in a manner that appears inappropriate (the answer is not to lecture 
the senior partner). Moreover, FASPE intends to speak out on these matters where they 
have broader implications. 
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The issues that we face today are, of course, different from those that existed in Germany 
during the Nazi era. However, the influence, and therefore the responsibilities, of 
professionals are no less impactful.  
 
We hope that the following pages pique your interest and demonstrate the ethical 
foundations that FASPE Fellows are building. On behalf of FASPE, I congratulate the 2016 
class of FASPE Fellows. We look forward to their leadership in their communities — small 
and large. 
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FASPE Overview 

 
 
 
 
 
FASPE operates fellowship programs for graduate students in professional schools — 
business, journalism, law, medical, and seminary — and early stage practitioners in those 
professions. The fellowships are comprised of intense two-week study trips in Germany 
and Poland where fellows study the actions and choices of their professional counterparts 
in Germany between 1933 and 1945. 
 
Through this examination of the ethical failures of the professions in what was a 
progressive, modern society, fellows learn about the critical role that professionals play in 
society and the consequences of their actions — positive or negative — on the world 
around them. FASPE challenges its fellows to become acutely aware of their 
responsibilities as respected professionals in their communities and to act in an ethical 
fashion. 
 
FASPE offers a contemporary approach to the study of the Holocaust by focusing on the 
actions of perpetrators rather than on victims. Drawing on the powers of place, the study 
of history, and a rich contextual education, FASPE creates a uniquely effective means for 
studying professional ethics — well beyond what is achieved by the rules-based approach 
often seen in the traditional university classroom. 
 
Originally piloted in 2009 and launched in 2010, FASPE marked its seventh year of 
operation in 2016 and now has nearly 400 alumni. As a highly competitive program, 
FASPE accepts only 65 fellows (12 - 14 in each of the five professions) from nearly 1,000 
applications per year. Its faculty is drawn from international Holocaust historians, 
practicing professionals, and leading academics. Fellowships are granted to students and 
recent graduates from professional schools throughout the United States and 
internationally. 
 
FASPE seminars engage fellows in thinking across several themes that span the five 
disciplines, including: defining professionalism; considering a professional’s responsibility 
to the larger society; and the tactics of enacting an ethical decision. Seminars also focus on 
topics that are discipline specific, such as: 
 

• Business: Are there products that simply should not be sold to particular 
consumers? What are the responsibilities of the C-Suite, or of the 
corporation, beyond formalistic legal compliance? What are appropriate 
penalties for corporate wrongdoing? 
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• Journalism: How do journalists balance the costs and benefits of access? 
What ethical issues arise in political reporting? What challenges arise in 
fact-checking a victim’s story? Does advocacy fit into journalism? 
 

• Law: How do attorneys manage duties of candor and confidentiality? What 
control do lawyers have over decisions that impact a client? Does the duty 
to a client supersede all other responsibilities? 
 

• Medical: What are the ethical issues involved in medical research on 
human subjects? Should physicians participate in assisted suicide? How 
should doctors deal with resource limitations in making healthcare 
decisions? 
 

• Seminary: What is the role of religious leaders as ethical, and not just 
religious, educators? When and how should they address political issues 
with a congregation? What are the challenges of pastoral care during times 
of crisis? 

 
FASPE has far-reaching goals. On an individual basis, it seeks to instill participants with a 
sense of personal responsibility for the ethical and moral choices they make. By extension, 
it also seeks to have an impact on these professions, improving the practices of all 
business executives, clergy, doctors, journalists, and lawyers. 
 
 



LAW
PAPERS





  FASPE Journal 2016   |||  57  |||   Law Papers 

Introduction to  
Selected Law Papers 
 
B Y  T H O R I N  T R I T T E R  
 
E X E C U T I V E  D I R E C T O R ,  F A S P E  
 
 
 
 
The 2016 Law program was taught by Professor David Luban and Professor Judith 
Lichtenberg, both from Georgetown University, and included 12 Law Fellows from 11 
different law schools. This was a wonderful, intelligent, and sharing group, whose 
members were open to engaging in meaningful discussions about their motivations, fears, 
and aspirations. 
 
Over the course of the two-week trip, this group focused both on the large issues facing the 
legal profession and on the dilemmas faced by individual attorneys in their practices. 
Perhaps as important, the discussions often turned from how to make an ethical decision 
to how to enact one’s decision, particularly as a young attorney working within the 
hierarchy of a law firm or government office. 
 
After the conclusion of the trip, all 12 of the 2016 Law Fellows submitted papers that 
explored a contemporary legal ethics issue. The three papers that follow offer examples of 
those works and show the range of different approaches. 
 
The first paper is by Elizabeth Jonas, who weaves together her reflections on the FASPE 
trip with an exploration of a lawyer’s role today. Drawing on a comment from a FASPE 
Business Fellow who considered it a foregone conclusion that lawyers serve as the ethical 
compass for their corporate clients, Jonas considers the role of lawyers as moral guardians 
from several perspectives and across several different legal fields, eventually looking at 
whether lawyers should assist clients in tax avoidance and evasion. 
 
The second piece is by Catherine Smith, who takes as a starting point the Justice Trial at 
Nuremberg and looks at the arguments used by Nazi judges to defend their actions in 
upholding and enforcing Nazi “racial pollution” laws. Smith then moves to more recent 
events as she explores whether any judge in U.S. history has been prosecuted for enforcing 
laws that similarly perpetuated racially discriminatory systems. Smith concludes with an 
argument about why principles from the Justice Trial are difficult to apply to the U.S. 
cases.  
 
The final paper, by Jack Huerter, focuses on a far more recent event as he examines the 
lawsuit funded by Peter Thiel that forced Gawker Media into bankruptcy. Huerter explores 
the ethics of third-party litigation financing, tracing it back to the common law doctrine 
against “champerty” and questioning what guidance is provided by the current American 
Bar Association’s Model Rules of Professional Conduct. 
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Together, these papers provide a glimpse into some of the discussions from the FASPE 
Law trip, and also demonstrate how these Fellows build connections between the history 
they learned and the issues facing attorneys today. 
 
My heartfelt thanks and commendation, not only to these authors, but also to the entire 
FASPE Law group. 
 



 

  FASPE Journal 2016   |||  59  |||   Law Papers 

 

A Reflection 
on Two FASPE Epiphanies 
 
B Y  E L I Z A B E T H  J .  J O N A S  
 
G E O R G E T O W N  U N I V E R S I T Y  L A W  C E N T E R ,  C L A S S  O F  2 0 1 6  
 
 
 

 
FASPE was a life-changing experience for me because it helped me come to two important 

realizations. While immersed in intense conversations at the Topography of Terror 

Documentation Center in Berlin or at the site of the Wannsee Conference in Berlin’s 

suburbs, I was in the right personal “place” to think about the legal profession and about 

myself as a soon-to-be lawyer. However, reflecting back on this experience four months 

later, the epiphanies I had then seem somewhat trite and obvious. Was I so enmeshed in 

my own personal experiences both pre-law school and as a law student prior to 

participating in FASPE that I needed to step away to see? Or did I need to step away to see 

because certain ideas are so embedded in our larger national consciousness?  

 

My first FASPE epiphany was that people understand the place of law in society based on 

whether they trust or distrust the government. This realization came about when I was 

trying to figure out what was dividing the law group during our discussions. 

Disagreements often seemed to pivot around a fundamental principle. We fell roughly into 

two camps: those who fundamentally trust authority (i.e. federal/state/local government 

and law enforcement) and those who do not. I fell squarely into the camp of trusting 

authority based on my own professional and personal experiences. I found myself 

defending “the system.” I had, after all, worked in my first job after college as a paralegal 

at the United States Department of Justice. There I worked harder than I had ever worked 

in my life and developed a thick skin. I sat in federal court and befriended prosecutors and 

FBI agents. And on a personal level, I grew up in a small town where I never had a reason 

to distrust the local police. They were eager to pull over speeders on old country roads, but 

I never feared for my life or was treated differently based on how I looked.  

 

I came to find that this was not the life experience of many of my FASPE colleagues. Based 

on where they grew up or based on their personal or professional life experiences, some of 

my FASPE colleagues deeply mistrusted those in law enforcement who had abused 

authority in front of their eyes. Similarly, the federal government was an amorphous 

concept to them that seemed impersonal and foreign.  
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Add to this the fact of the prevailing (but detrimental) idea in law school that you pick one 

side or the other when it comes to law-enforcement: becoming a public defender or 

becoming a state or local prosecutor.  

 

Below, I will seek to explore this pervasive distrust of government and parse out how this 

affects how clients, specifically business leaders, regard the law and lawyers.  

 

My second FASPE epiphany was that lawyers should not shy away from acting as a 

moral/ethical compass for their business clients. I clearly recall a conversation I had with 

a group of FASPE Business Fellows after our second day at Auschwitz-Birkenau. We were 

eating lunch at the Center for Dialogue and Prayer in the sleepy town of Oswiecim when a 

Business Fellow commented that lawyers are hired to be the moral and ethical compasses 

of CEOs and corporations around the world. He claimed that business leaders would 

pursue the bottom line until a lawyer told them to stop. I remember being alarmed at the 

matter-of-fact way my colleague articulated this idea as if it were a point no longer open to 

discussion or negotiation. I remember thinking, “If that is true, where is the social 

responsibility of big business? And this would put lawyers into an unrealistic bind.”  

 

Related to this is the distinction between the spirit and the letter of the law and whether 

lawyers have a duty to read the law liberally, i.e. according to its “spirit” when a literal 

reading of the law would benefit just the few. A good example is the current debate 

regarding the duty to pay federal income taxes. Is it a lawyer’s ethical or moral 

responsibility to interpret the tax code in the “spirit” of the law, according to which paying 

taxes is a duty to your country, or is finding loopholes in the code and assisting clients in 

paying as little as they can under the law indicative of business savvy and good lawyering? 

Further on in this piece, I will use this debate on interpreting tax law in order to unpack a 

lawyer’s moral obligation to society and how my first point — mistrust of government — 

factors into this question. 

 

Mistrust of Government and “The Law”  

Since FASPE, I have been thinking about the premise that if you distrust government, you 

would find it more palatable to find loopholes so as to abandon the spirit and manipulate 

the letter of a law to reach a particular end. As I searched online, I discovered the 

interesting sociological phenomenon that Americans distrust government, but still want it 

to do a lot for them. According to a 2015 Pew Research Center Report, only 19% of 

interviewed Americans said they trusted the government always or most of the time.1 

Further, those polled trusted “typical Americans” and “business leaders” over elected 

                                                 
1 John Sides, “Americans Don’t Trust the Government. But They Still Want Government to Do A Lot,” The 
Washington Post, November 23, 2015, https://www.washingtonpost.com/news/monkey-
cage/wp/2015/11/23/americans-dont-trust-government-but-they-still-want-government-to-do-a-lot/. 
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officials.2 Ironically, however, 94% thought the government should protect us against 

terrorism.3  

 

Distrusting the government, yet still relying on it to keep you safe, are dichotomous ideas. 

But they co-exist in the American psyche. Internationally, we have seen how this 

dichotomous thinking can take hold in reaction to government corruption. During a recent 

visit to Sokota, Nigeria, U.S. Secretary of State John Kerry called corruption a “root cause” 

of organized violence. 4 He went on to say that “[t]here is nothing more demoralizing, 

more destructive, more disempowering to a citizen than the belief that the system is rigged 

against them, the belief that the system is designed to fail them, and that people in 

positions of power ... are ‘crooks’— crooks who are embezzling the future of their own 

people.”5 Perhaps then it can be said that the high water mark of disillusionment and 

distrust of one’s government is actual corruption, such as the giving and taking of bribes. 

A slightly less urgent problem is “political terrorism” — the idea that the system is rigged 

against you; an idea that pervades American politics today.  

 

On the other hand, an unwavering commitment to “the system” creates a dangerous 

environment in which punishment for the sake of punishment, law for the sake of law, 

may flourish. Many have written about the danger of an over-reliance on government 

power. In his book, Just Mercy: A Story of Justice and Redemption, Bryan Stevenson, a 

lawyer and founder of the Equal Justice Initiative, writes that America is an 

“unprecedentedly harsh and punitive nation … result[ing] in mass imprisonment that has 

no historical parallel.”6 It is important to think about where lawyers fit in at either 

extreme. 

 

The Role of Lawyers in a System Where the Majority  

of Americans Mistrust the Government  

What role do lawyers play in a country where the majority of Americans mistrust the 

government, but expect the government to protect them? Every law student studies the 

tension in the American Bar Association’s Model Rules of Professional Conduct between 

                                                 
2 Elissa Nunez, “New Report Outlines Deep Public Distrust of Federal Government,” NBC News, November 23, 
2015, http://www.nbcnews.com/politics/elections/new-report-outlines-skepticism-federal-government-
n467366. 
3 Sides, “Americans Don’t Trust the Government. But They Still Want Government to Do A Lot.” 
4 Sides, “Americans Don’t Trust the Government. But They Still Want Government to Do A Lot.” 
5 Richard L. Cassin, “John Kerry: Corruption Is ‘Root Cause’ of Terrorism,” FCPA Blog, August 25, 2016, 
9:28AM, http://www.fcpablog.com/blog/2016/8/25/john-kerry-corruption-is-root-cause-of-
terrorism.html?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+fcpablog%2FsLbh+
%28The+FCPA+Blog%29.  
6 Bryan Stevenson, Just Mercy: A Story of Justice and Redemption (New York: Spiegel & Grau 2014), 15. 
Stevenson writes that “[t]here are nearly six million people on probation or on parole” and “[o]ne in every 
fifteen people born in the United States in 2001 is expected to go to jail or prison; one in every three black 
male babies born in this century is expected to be incarcerated.”   
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Model Rule 1.37 (which calls for the diligent representation of one’s client), on the one 

hand, and rules like Model Rule 3.3 (which discusses candor to the tribunal and opposing 

counsel) or Model Rule 2.1 (which encourages “straightforward advice expressing the 

lawyer’s honest assessment” and counsels against calibrating ones advice according to 

how well it would be received), on the other hand.8 This tension is amplified in a society 

where loyalty to the system/the government/practice of law is not always considered 

virtuous.  

 

This dichotomy of mistrusting the government but still relying on government services has 

one of its fullest expressions in tax law and policy. The levying of taxes was, of course, 

written into the U.S. Constitution by the Founding Fathers.9 The U.S. tax code is known 

for its complexity, loopholes, and exceptions. What creates an interesting dichotomy 

within tax law is the countervailing idea that, particularly because of its complexity, 

lawyers are encouraged to think of the tax code as something to be interpreted and 

analyzed. Led by the legal scholar Judge Learned Hand in the first half of the 20th century, 

jurists created a guiding principle in adjudicating tax issues so as to determine the most 

equitable outcome by looking at the substance of the outcome and intent rather than the 

form.10 The Internal Revenue Service (IRS) states that the U.S. tax system is “based on the 

idea of voluntary compliance.”11 Perhaps, in order for taxes to be a successful source of 

government revenue, or at the very least to make logical sense, members of society must 

trust the government levying those taxes.  

 

It is important to remember, however, that Judge Hand created his limiting principle 

because he was an advocate of “tax avoidance.”12 “Tax avoidance” and “tax evasion” are 

two well-known terms in tax law.13 The IRS defines “tax avoidance” as “[a]n action taken 

to lessen tax liability and minimize after-tax income.”14 “Tax evasion,” on the other hand, 

is “[t]he failure to pay or a deliberate underpayment of taxes.”15 Judge Hand believed that 

anyone may “arrange his affairs so that his taxes shall be as low as possible; he is not 

bound to choose that pattern which best pays the treasury. There is not even a patriotic 

duty to increase one’s taxes ... nobody owes any public duty to pay more than the law 

                                                 
7 American Bar Association, Model Rules of Professional Conduct (Chicago: ABA Publishing, 2013), 1.3, which 
states: “A lawyer shall act with reasonable diligence and promptness in representing a client.”  
8 American Bar Association, Model Rules, 2.1, cmt. 1, which states: “A client is entitled to straightforward 
advice expressing the lawyer’s honest assessment. Legal advice often involves unpleasant facts and alternatives 
that a client may be disinclined to confront. In presenting advice, a lawyer endeavors to sustain the client’s 
morale and may put advice in as acceptable a form as honesty permits. However, a lawyer should not be 
deterred from giving candid advice by the prospect that the advice will be unpalatable to the client.” 
9 See U.S. Const. amend. XVI, or U.S. Const. art. I, §2, cl. 3, or U.S. Const. art. I, §8, cl. 1.  
10 Henry Ordower, “The Culture of Tax Avoidance,” Saint Louis University Law Journal 55 (2010): 51.  
11 Internal Revenue Service, “Worksheet Solutions: The Difference between Tax Avoidance and Tax Evasion,” 
https://apps.irs.gov/app/understandingTaxes/whys/thm01/les03/media/ws_ans_thm01_les03.pdf. 
12 Marvin A. Chirelstein, “Learned Hand’s Contribution to the Law of Tax Avoidance,” Faculty Scholarship 
Series, Yale University, Paper 4554, http://digitalcommons.law.yale.edu/fss_papers/4554. 
13 Internal Revenue Service, “Worksheet Solutions: The Difference between Tax Avoidance and Tax Evasion.” 
14 Internal Revenue Service, “Worksheet Solutions: The Difference between Tax Avoidance and Tax Evasion.”  
15 Internal Revenue Service, “Worksheet Solutions: The Difference between Tax Avoidance and Tax Evasion.” 

http://digitalcommons.law.yale.edu/fss_papers/4554
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demands.”16 There is a tax culture in the U.S. that regards tax sheltering and avoidance as 

morally acceptable.17 Legal scholars, such as Henry Ordower, suggest that this wasn’t 

always the case, but that perhaps it is a phenomenon introduced by younger lawyers who 

use textualism and the letter of the law to get their clients what they want.18 By contrast, 

Oliver Wendell Holmes Jr., who was a Supreme Court Justice from 1902 to 1932, is 

frequently quoted as saying that “taxes are the price we pay for a civilized society.”19 Under 

this view, taxes are fundamental to our government, and if the payment of taxes breaks 

down, so does our government, and the country is left spinning in the endless feedback of 

distrust for government, tax avoidance, and more distrust.  

 

Against this backdrop of competing philosophies regarding the social responsibility to pay 

taxes, what obligation do lawyers have in advising their clients about their tax exposure? 

Do lawyers have a greater obligation to society than to their clients and therefore should 

they advise clients according to the spirit of the law, urging that what is technically legal 

under the tax code is not always ethical? Perhaps this is a more difficult question in the 

context of taxes because the subject matter has to do with numbers and money. Perhaps a 

dangerous line is drawn in our society between what is business and what is the law, which 

leads to the perception that gaming the tax code is “smart.” Is there a false distinction 

perpetuated in the media between business, on the one hand, and the law or the best 

interests of society, on the other? 

 

I would suggest that perhaps lawyers are the appropriate middlemen between business 

clients looking to game the system and the best interests of society at large, and that 

lawyers should embrace this role rather than shun it. Businesses already understand that 

in court proceedings there is a give and take to reach a point of equilibrium that is just. 

Maybe discussions in private boardrooms should go the same way. Perhaps lawyers are 

another source of mediation between self-interest and society so that more individuals can 

trust government and the law. The ABA Model Rule 2.1’s comments section discusses the 

distinction between moral/ethical advice and legal advice and is a good starting point: “It 

is proper for a lawyer to refer to relevant moral and ethical considerations in giving advice. 

Although a lawyer is not a moral advisor as such, moral and ethical considerations 

impinge upon most legal questions and may decisively influence how the law will be 

applied.”20  

 

There are, of course, other solutions that have been proposed to change the tax evasion 

culture such as a public information campaign which, as Ordower writes, should “balance 

the positive and negative, emphasizing the great benefits that tax collections fund — 

                                                 
16 Robert M. Howard, Getting a Poor Return: Courts, Justice, and Taxes (Albany: SUNY Press, 2009), 1–2.  
17 Ordower, 113–114. 
18 Ordower, 114 (citing Dennis J. Ventry, Jr., “Raising the Ethical Bar for Tax Lawyers: Why We Need Circular 
230,” Tax Notes 111 (2006): 823, 825).  
19 Howard, 1–2. 
20 American Bar Association, Model Rules, 2.1. 
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education, police, fire, and military protection — and the negative of the relative-certainty 

of negative consequences from failing to report and pay.”21 Even if this kind of collective 

thinking is productive, lawyers have an obligation both to their clients and to society as a 

whole to raise arguments that go beyond the text on the page — to be the intermediary 

between the text of the law and the spirit of the law when there is a gap between the two. 

In order for this to work, courts must agree that it is certainly not malpractice for lawyers 

to bring up the ethical or moral dimensions of a client’s tax liability-risk calculation. This 

will create some space for lawyers to feel that they can advocate for their clients in a 

holistic way and will help to foster institutional trust. 

                                                 
21 Ordower, 128. 
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Exploring the Justice Trial  
of the Nuremberg Trials 
 
B Y  C A T H E R I N E  S M I T H  
 
U N I V E R S I T Y  O F  N O R T H  C A R O L I N A  S C H O O L  O F  L A W ,  C L A S S  O F  2 0 1 7  
 
 
 
 

In the wake of World War II, the Allies held the famous Nuremberg Trials, in which those 

who had participated in the Holocaust were prosecuted. One of these numerous trials was 

the Justice Trial, which was a case brought by United States authorities against 16 German 

judges and prosecutors for upholding and enforcing Nazi “racial pollution” laws.1 At the 

end of the lengthy trial, four defendants were acquitted and ten were found guilty. Many of 

the jurists standing trial argued they were simply enforcing the laws. This paper explores 

whether any judge in U.S. history has been convicted for enforcing laws that similarly 

perpetuated racially discriminatory systems and under what circumstances it might be 

appropriate to prosecute such judges. This paper proceeds by giving background on the 

Justice Trial, examining certain U.S. cases that are arguably comparable to enforcing Nazi 

“racial pollution” laws, and exploring why principles from the Justice Trial are difficult to 

apply to these U.S. cases. 

 

The Justice Trial  

German judges and prosecutors facilitated the sterilization and execution of thousands of 

Jews by enforcing laws promulgated by the Nazis. Many of these laws were directed 

specifically at Jews and/or Poles and gave them a harsher sentence simply by virtue of 

being Jewish or Polish. While 16 judges and prosecutors were tried in the Justice Trial, I 

will focus on two judges who received sentences of lifetime imprisonment for their actions 

during World War II: Rudolf Oeschey and Franz Schlegelberger. 

 

Rudolf Oeschey 

Rudolf Oeschey was tried for his discriminatory rulings, specifically against Poles and 

Jews, while he was the Presiding Judge of the Special Court in Nuremberg.2 According to 

those who worked with Oeschey, Oeschey made statements before trials began about the 

                                                 
1 Trials of War Criminals before the Nuernberg Military Tribunals Under Control Council Law No. 10: The 
Justice Case (Washington D.C.: U.S. Government Printing Office, 1951), [hereinafter The Justice Case], 3–4. 
2 The Justice Case, 1159. 
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certainty that a defendant would be executed.3 A prosecutor on the same court as Oeschey 

noted that Oeschey was the “most willing instrument of the Nazi terroristic justice.”4 

While there were apparently many examples of his “arbitrary character” in his decisions, 

the court in the Justice Trial focused on just a couple of his cases. In one of these cases, 

Oeschey sentenced two people to death for a minor altercation. A dispute broke out 

between a Polish woman and a German soldier, after which the woman threw a rock at the 

soldier while he was riding his bicycle.5 Because a “great blood bath” would have allegedly 

ensued if the rock had hit the soldier, the woman was convicted of assault under “the law 

against violent criminals” and “offering resistance to the authority of a state.”6 

Additionally, the law stated that Poles must receive a harsher sentence for such crimes, 

namely the death penalty.7 Furthermore, the Polish woman’s lover, a Ukrainian who had 

some involvement in the altercation, was sentenced to death as well (under the law 

requiring the death penalty for Poles).8 The court at the Justice Trial found the following: 

“In this case, Oeschey, with evil intent, participated in the government-organized system 

for the racial persecution of Poles. This is also a case of such a perversion of the judicial 

process as to shock the conscience of mankind.”9 

 

In Oeschey’s closing statement, he argued that he “obey[ed] the law to which [he] was 

subjected.”10 He vehemently stated, “[I]t was a matter of conscience for me not to misuse 

the law in a criminal way, but to apply it in accordance with the will of the legislator, and 

to grant the offender a proper trial and a just verdict.”11 Despite his attempt to frame his 

actions in a noble light, the court gave Oeschey a sentence of life in prison and, “in view of 

the sadistic attitude ... of the defendant,” did not mitigate the sentence.12 

 

Franz Schlegelberger 

Franz Schlegelberger was a jurist in the Ministry of Justice. One example of the way he 

conducted his general practice is found in the so-called “egg-hoarding case.” In this case, a 

Jew was sentenced to two-and-a-half years in prison for “hoarding eggs.” Hitler was not 

pleased with this sentence, so he instructed that the Jew be sentenced to death. Four days 

later, Schlegelberger assured one of the Fuhrer’s officials that he had “handed over to the 

Gestapo for the purpose of execution the Jew Marcus Luftgas who had been sentenced to 

two and one-half years imprisonment.”13 

 

                                                 
3 The Justice Case, 1165. 
4 The Justice Case, 1165. 
5 The Justice Case, 1160. 
6 The Justice Case, 1160. 
7 The Justice Case, 1161. 
8 The Justice Case, 1161. 
9 The Justice Case, 1161. 
10 The Justice Case, 952. 
11 The Justice Case, 952. 
12 The Justice Case, 1170. 
13 The Justice Case, 1170. 
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Once again, the German judge in the case argued in his defense that he was merely 

faithfully applying the law. Schlegelberger quoted Pope Gregor VII in his closing 

statement: “I loved justice and hated arbitrariness; therefore, I die in exile.”14 The court 

was not persuaded by this; it found Schlegelberger guilty, noting that not only did he 

commit crimes but also that by staying in office he lent credibility to the Nazi regime. 

 

U.S. Cases Perpetuating Racial Discrimination  

There is nothing comparable to the Justice Trial in U.S. history. Only two federal judges 

have ever been criminally convicted and imprisoned for their actions while serving as 

judges, and neither crime related to the way these judges enforced the law. Therefore, 

these cases are not similar to the convictions of Oeschey, Schlegelberger, or other judges 

or prosecutors who participated in the Holocaust, because these U.S. convictions do not 

involve a judge enforcing a discriminatory law to reach an unjust result. 

 

However, there are cases in which a judge in the U.S. upheld a law that perpetuated a 

racially discriminatory system, just as the court cases presented in the Justice Trial did. I 

will examine two such cases to determine whether it makes sense to criminally prosecute 

these judges who helped maintain slavery and a racially discriminatory system through 

their verdicts while on the bench. What these cases have in common with those presented 

at the Justice Trial is that the judges used the same rhetoric (as did the German judges) of 

faithfully applying the law to reach a wildly unjust result. One principle that emerges from 

the Justice Trial is that, while a judge’s role is certainly to apply the law, there might be 

certain extreme circumstances under which a judge should refuse to apply the law. When 

laws that are inherently unjust are systematically applied to the extreme detriment 

(specifically, the annihilation) of certain groups, a judge must consider those results. I will 

examine two U.S. cases — State v. Mann and Brown v. State — that perhaps fall under 

this category, and I will explore whether the judges in these cases should have been held 

accountable and prosecuted.15 

 

In State v. Mann, a North Carolina case from 1829, the defendant had hired a slave, Lydia, 

and beat her. The issue before the Supreme Court of North Carolina was whether that 

“cruel and unreasonable battery on a slave, by the hirer, is indictable.” The facts of the 

beating are absent in the opinion. Justice Thomas Ruffin, who chose to author the 

opinion, “lamented” that a case such as this had to be decided and noted that he “would 

have gladly avoided this ungrateful question.” Nonetheless, in expanding upon precedent, 

Justice Ruffin found that it was his “imperative duty ... to recognize the full dominion of 

the owner over the slave.” He therefore held: “The power of the master must be absolute, 

                                                 
14 The Justice Case, 941. 
15 These two cases are state cases. The federalism issue this brings up is beyond the scope of this paper. 
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to render the submission of the slave perfect.” This absolute power included physical 

violence; thus, the defendant’s conviction was reversed.16 

 

In Brown v. State, a 1935 Mississippi case, the Supreme Court of Mississippi upheld 

convictions against three black men for murder, even though their confessions had been 

coerced through torture. The sheriff and “others” went to the homes of the three men, beat 

them, arrested them for murder, and put them in jail. All three defendants denied the 

allegations until they were sufficiently tortured into confessing the murders. The dissent 

said of the beatings: “It is sufficient to say that in pertinent respects the transcript reads 

more like pages torn from some mediaeval [sic] account than a record made within the 

confines of a modern civilization which aspires to an enlightened constitutional 

government.” There was no question of fact as to whether the torture occurred. Yet, 

Justice Smith, who authored the majority opinion, upheld the convictions because no 

motion to exclude the confessions was made, even though the defendants’ counsel had 

objected. In defending his decision, Justice Smith stated:  

  

The rules of procedure here applied are technical only in the sense that 

all such rules are, and what the appellants request is simply that they be 

excepted from the procedure heretofore uniformly applied to all 

litigants. This we cannot do. All litigants, of course, of every race or 

color, are equal at the bar of this court, and we would feel deeply 

humiliated if the contrary could be justly said. 

 

Justice Smith frames the story in such a way that three men — who were repeatedly 

“hanged ... by a rope to the limb of a tree,” whipped, “laid over chairs and their backs were 

cut to pieces with a leather strap with buckles on it,” and told the torture would continue 

until they confessed — were seeking exemption from due process of law. He even cites 

precedent to support his position that he was just applying the law, even though 

“[n]othing herein said is intended to even remotely sanction the method by which these 

confessions were obtained.” Similar to Justice Ruffin, Justice Smith made a point of 

saying that while he did not condone the actions of the sheriff, he was bound to follow the 

law.17 

 

How Principles from the Justice Trial Inform U.S. Cases  

All four of these judges — Oeschey, Schlegelberger, Ruffin, and Smith — appealed to the 

noble purpose of faithfully applying the law. What we learn from the Justice Trial, which, 

one should bear in mind, was a trial by U.S. authorities, is that there are at least some 

circumstances under which the right thing for a judge to do is to strike down laws that 

arbitrarily restrict liberty or to interpret those laws in a different way. Ruffin could have 

                                                 
16 State v. Mann, 13 N.C. 263 (1829). 
17 Brown v. State, 173 Miss. 542 (1935). 
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interpreted the law in a narrower way while still adhering to existing law, but instead 

chose to validate “cruel and unreasonable battery” toward slaves in order to render their 

complete submission to their masters. Smith could have ruled that a confession that only 

came as a result of torture could in no way be consistent with due process, as the Supreme 

Court of the United States ruled upon appeal. But these judges did not. Yet, neither was 

ever reprimanded for his opinion. The question this paper explores is: Is this right? In 

light of the fact that U.S. authorities prosecuted and imprisoned judges who perpetuated 

the Nazi goals of extermination of Jews and Poles, should judges like Ruffin and Smith 

have been prosecuted for perpetuating slavery and discrimination against blacks, 

respectively?  

 

While the opinions of Ruffin and Smith perverted justice, imprisoning them for their 

opinions would have probably resulted in a weakening of the U.S. judiciary. Differences 

between the German and U.S. legal systems shed light on why this is so.18 The first 

consideration that informs how these judges should be reprimanded (or not) for their 

actions is the availability of appellate review. In Nazi Germany, there was no chance for 

victims to appeal. Neither the Polish woman who was executed for throwing a rock nor the 

Jewish man who was executed for hoarding eggs, nor any of the thousands of Jews with 

similar stories, had the chance to appeal to a higher court. Oeschey, Schlegelberger, and 

other German judges had the final say in the fate of those on trial. By contrast, in the U.S., 

a state supreme court case may be appealed to a higher court if there is a constitutional 

violation.  

 

In fact, Brown v. State was appealed to the Supreme Court of the United States and 

overturned. The defendants were granted a retrial, but took plea bargains rather than risk 

another trial, and they ended up serving from three to seven years in prison. While justice 

was not fully accomplished in this situation, there was at least an official 

acknowledgement by the Supreme Court of the United States that Justice Smith 

completely got it wrong.  

 

Why this difference matters is that Justice Smith did not have the last word, whereas 

Oeschey and Schlegelberger did. The actions of the latter two judges led to the deaths of 

the defendants, killed via the weapon of the German courts. Killed for throwing a rock 

while being Polish. Killed for hoarding eggs while being Jewish. Doing nothing to make up 

for these atrocities would deeply offend our need as humans to make wrongs right. 

Something had to be done, and given that the judges were the ones who had given the 

death sentences, they were held accountable. 

 

Deeply connected to the U.S. availability of appellate review is that the U.S. has a written 

Constitution, a code whose principles must be adhered to. This Constitution, rather than 

                                                 
18 The vast differences in German and U.S. history in general would shed light on this as well; however, that is 
beyond the scope of this paper. 
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any one branch of government or politician, is supreme. In contrast, in Nazi Germany, the 

judiciary ignored the Weimar Constitution and acted as if Adolf Hitler himself was the 

highest law that could be appealed to.19 Judges redefined their ethical standards, placing 

the Fuhrer and the Reich above all else, including basic human rights that actually had 

been set forth in their Constitution.20 This is in direct contrast to U.S. law, where an 

appeal to a higher law could be made. 

 

The most important difference is that Nazi Germany did not have an independent 

judiciary, whereas an independent judiciary is fundamental to the U.S. legal system. The 

lack of an independent judiciary is, in part, what caused German judges to participate in 

the Holocaust. Many of the German judges, including Oeschey and Schlegelberger, were 

members of the Nazi Party. Additionally, Hitler ordered that he could personally intervene 

in any case before a court, which meant, in practice, that he could make any punishment 

more severe. In addition to these means of eliminating the separation between executive 

powers and the judiciary, Hitler also implemented a way to learn inside information about 

how judges conducted court. This lack of separation between the judicial and executive 

powers of government is what caused the judges tried in the Justice Trial, who might have 

already had sympathies for the Nazi goal of “purifying” the German blood, to be further 

influenced to “enforce” discriminatory laws that resulted in the murder of thousands of 

(mostly) Jews. 

 

In the U.S., the independence of the judiciary is such an important part of our system of 

government that it is written into the U.S. Constitution.21 Article III of the Constitution 

states that federal judges must be appointed by the President, their compensation may not 

decrease during their time in office, and they can only be removed from office by 

impeachment and conviction by Congress. This ensures that, although judges are 

appointed by the Executive, once on the bench, they do not make decisions out of fear of a 

decrease in salary or of removal for unpopular opinions. This is why the principles taken 

from the Justice Trial cannot easily be applied to U.S. cases; to have the threat of 

conviction for applying the law in a certain way would compromise an independent 

judiciary, which (as already stated) was part of the cause of the German judges’ complicity 

in the Nazi regime in the first place. While an independent judiciary alone was obviously 

not sufficient to prevent the verdicts delivered in cases such as State v. Mann and Brown 

v. State, an independent judiciary remains necessary. It is partly as a consequence of its 

independent judiciary and its adherence to the Constitution as the supreme law of the 

land, that the U.S. has, over time, also been able to overturn laws that have subjected a 

particular group of people, in this case African Americans, to discrimination and 

persecution.  

 

                                                 
19 See The Nuremberg Trials: The Justice Trial, 
http://law2.umkc.edu/faculty/projects/ftrials/nuremberg/Alstoetter.htm. 
20 The Nuremberg Trials: The Justice Trial. 
21 U.S. Const. art. III.  
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Instead of focusing on criminal prosecution of judges whose rulings may be legal but not 

ethical, perhaps we should focus from the outset on appointing judges who have the 

demonstrated character and skills to resist applying the law in an unjust manner. 

Alexander Hamilton emphasized the importance of having qualified judges in Federalist 

Paper Number 78: 

 

To avoid an arbitrary discretion in the courts, it is indispensable that 

they should be bound down by strict rules and precedents . . . [T]he 

records of those precedents must unavoidably swell to a very 

considerable bulk, and must demand long and laborious study to 

acquire a competent knowledge of them. Hence it is, that there can be 

but few men in the society who will have sufficient skill in the laws to 

qualify them for the stations of judges. And making the proper 

deductions for the ordinary depravity of human nature, the number 

must be still smaller of those who unite the requisite integrity with the 

requisite knowledge.22  

 

Conclusion  

Given that the U.S. legal system provides for the opportunity to appeal to a written 

Constitution and that the Constitution provides for an independent judiciary, I would 

argue that prosecuting judges for upholding unethical laws would place the independence 

of the judiciary at risk. Ironically, this, in turn, could lead to an erosion of justice over 

time, making it more likely that judges would perpetrate injustice in future verdicts. 

Instead, I believe, the emphasis should be on appointing judges who have the “sufficient 

skill” and “requisite integrity” to not apply the law in an unjust manner. 

                                                 
22 Alexander Hamilton, “No. 78: The Judiciary Department,” in Clinton Rossiter, ed., The Federalist Papers 
(New York: Mentor, 1999), 463–71, (emphasis added). 
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Was the Peter Thiel Funded 
Lawsuit Against Gawker Ethical? 
 
B Y  J A C K  H U E R T E R  
 
U N I V E R S I T Y  O F  W I S C O N S I N  L A W  S C H O O L ,  C L A S S  O F  2 0 1 7  
 
 
 
 

In March of 2016, a Florida jury handed down a unanimous verdict against Gawker Media 

for invasion of privacy, unlawful publication of private facts, violation of the common law 

right of publicity, intentional infliction of emotional distress, and violation of Florida’s 

Security of Communications Act.1 In this case, former professional wrestler Terry Bollea — 

better known as Hulk Hogan — had sued Gawker Media for publishing a video of him 

having sex with a woman that was recorded without his knowledge. Bollea argued, among 

other things, that Gawker violated his right to privacy by posting the video online and that 

this caused him considerable suffering.2 Gawker countered that, given Bollea’s celebrity 

and previous public statements about his sex life, the video was a matter of legitimate 

public concern and thus its publication was protected speech under the First 

Amendment.3 After a two-week trial, the jury ultimately determined that the video was not 

a legitimate matter of public concern and that Gawker had improperly and intentionally 

harmed Bollea by invading his privacy. The jury entered a $140 million judgment4 against 

Gawker Media, a crushing sum that was so large that it caused the company to file for 

bankruptcy.5  

 

                                                 
1 “Entry of Verdict,” Bollea v. Gawker Media, Case No. 12012447 CI-011, March 18, 2016 (Fla. Cir. Ct.). All 
court documents in Bollea v. Gawker that are referenced in this article are available at 
http://hpc.pinellasclerk.org/hpcdisplay/default.cshtml?page=1. 
2 “Amended Complaint,” Bollea v. Gawker Media, Case No. 12012447 CI-011, December 28, 2012 (Fla. Cir. 
Ct.). 
3 “Def’s Mot. for Summary Judgment,” Bollea v. Gawker Media, Case No. 12012447 CI-011, May 5, 2015 (Fla. 
Cir. Ct.); see also “Def.’s Mot. for Judgment Notwithstanding Verdict”, Case No. 12012447 CI-011, May 5, 2015 
(Fla. Cir. Ct.), 8. 
4 On March 18, 2016, the jury awarded Terry Bollea $115 million in damages; see Matt Drange, “Peter Thiel’s 
War on Gawker: A Timeline,” Forbes Online, June 21, 2016, http://www.forbes.com/sites/mattdrange/ 
2016/06/21/peter-thiels-war-on-gawker-a-timeline/#7d57c0ca7e80. At a subsequent hearing, the jury later 
awarded an additional $25 million in punitive damages bringing the total judgment awarded to $140 million; 
see Nick Madagan, “Jury Tacks on $25 Million to Gawker’s Bill in Hulk Hogan Case,” The New York Times, 
March 21, 2016, http://www.nytimes.com/2016/03/22/business/media/hulk-hogan-damages-25-million-
gawker-case.html. 
5 Sydney Ember, “Gawker, Filing for Bankruptcy after Hulk Hogan Suit, Is for Sale,” The New York Times, 
June 10, 2016, http://www.nytimes.com/2016/06/11/business/media/gawker-bankruptcy-sale.html. 
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After the entry of judgment, and on the back end of nearly four years of legal proceedings, 

Forbes magazine uncovered that billionaire tech entrepreneur Peter Thiel had financed 

Bollea’s costly lawsuit, fronting the former wrestler roughly $10 million to pay the legal 

fees in his drawn out proceedings against Gawker Media.6 By his own admission, Peter 

Thiel was motivated to fund the lawsuit due to the personal enmity he felt toward Gawker 

Media, stemming from a 2007 blog post it had published that outed Theil as a gay man.7 

At some point following his outing, and after Gawker had published a number of other 

damaging stories about the personal lives of public figures, Thiel explained that he had 

funded a team of lawyers to “find and help ‘victims’ of the company’s coverage” to bring 

lawsuits against Gawker.8 In other words, Thiel sought out specific opportunities to fund 

lawsuits against Gawker to bring the company down and, in the end, succeeded in his 

endeavor.9  

 

The recent revelations about Peter Thiel’s involvement in funding lawsuits against Gawker 

have raised ethical questions about alternative litigation financing, and specifically, about 

the role of third-party funders. American court rooms have seen a dramatic increase in 

alternatively financed litigation in recent years,10 to such an extent, in fact, that the 

American Bar Association (ABA) Committee on Ethics 20/20 has undertaken a study of 

the ethical implications of the issue.11 This paper will proceed by giving an overview of the 

alternative litigation finance industry, a summary of the relevant ethical rules and 

doctrines that come into play with alternative litigation finance, and ultimately will 

provide an analysis of whether the attorney that tried the Peter-Thiel-financed lawsuit 

against Gawker acted ethically. 

 

                                                 
6 Ryan Mac, “This Silicon Valley Billionaire Has Been Secretly Funding Hulk Hogan’s Lawsuits Against 
Gawker,” Forbes Online, May 24, 2016, http://www.forbes.com/sites/ryanmac/2016/05/24/this-silicon-
valley-billionaire-has-been-secretly-funding-hulk-hogans-lawsuits-against-gawker/#6ac2d0ee7805; see also 
Andrew Ross Sorkin, “Peter Thiel, Tech Billionaire, Reveals Secret War with Gawker,” The New York Times, 
May 25, 2016, http://www.nytimes.com/2016/05/26/business/dealbook/peter-thiel-tech-billionaire-reveals-
secret-war-with-gawker.html. 
7 Peter Thiel, “The Online Privacy Debate Won’t End with Gawker,” The New York Times, August 15, 2016, 
http://www.nytimes.com/2016/08/16/opinion/peter-thiel-the-online-privacy-debate-wont-end-with-
gawker.html. 
8 Sorkin, “Peter Thiel, Tech Billionaire, Reveals Secret War with Gawker.” 
9 Peter Thiel has not explicitly stated that his goal in funding litigation was to bankrupt Gawker, but has 
implied in a recent interview that this was his goal. He specifically explained that his goal in funding suits 
against Gawker was to deter the company from continuing its controversial journalistic tactics; see Sorkin, 
“Peter Thiel, Tech Billionaire, Reveals Secret War with Gawker.” 
10 Carol Langford, “Betting on the Client: Alternative Litigation Funding Is an Ethically Risky Proposition for 
Attorneys and Clients,” University of San Francisco Law Review 49 (2015): 237, 239 (Langford notes that 
alternative litigation finance “is booming, and even investment funds are becoming involved in this practice.”). 
See also Jennifer Anglim Kreder and Benjamin A. Bauer, “Litigation Finance Ethics: Paying Interest,” Journal 
of the Professional Lawyer 1 (2013): 1-36. 
11 American Bar Association Commission on Ethics 20/20, White Paper on Alternative Litigation Finance, 
(October 2011), 1; 
http://www.americanbar.org/content/dam/aba/administrative/ethics_2020/20111019_draft_alf_white_pap
er_posting.authcheckdam.pdf.  



 

  FASPE Journal 2016   |||  74  |||   Law Papers 

Alternative Litigation Finance  

Alternative litigation finance refers to the funding of litigation activities by third parties, 

meaning “entities other than the parties themselves, their counsel, or … an indemnitor or 

a liability insurer.”12 In alternative litigation finance arrangements, the funder of litigation 

will typically agree to pay the legal costs or living expenses incurred by the litigant in 

exchange for an assignment of part of the interest in the proceeds from the cause of 

action.13 Such arrangements can be attractive to potential litigants. Litigants in consumer 

cases14 are often able to obtain non-recourse loans (loans that are secured by collateral, 

usually in the form of property) to finance their lawsuits, meaning that the litigant need 

not repay the loan unless she recovers a judgment in the lawsuit.15 Litigants in commercial 

cases16 are typically able to secure funding to cover legal costs in exchange for an 

investment in the litigation outcome, which in large commercial disputes can be quite 

large.17 Even law firms themselves are able to obtain funding from litigation financiers, 

enabling them to obtain capital that may be more difficult to obtain from a generic 

commercial lender.18 Under all these circumstances, the financier limits the financial 

downside to the litigant by covering some or all of the legal fees that the litigant may 

otherwise incur in pursuing a case. Litigation financiers also stand to benefit considerably 

from their investment. A typical litigation finance agreement will enable the financier to 

recover the sums lent to the litigant if the case is successful, while also recovering a 

portion of the judgment award that exceeds the amount of funds lent to the litigant.19 

 

Ethical Considerations for Lawyers  

in Alternative Litigation Finance  

Over time, ethical rules and common law doctrines have evolved to sanction third party 

financing of litigation. In an earlier era, the common law doctrine against “champerty” — 

an agreement in which a person with no previous interest in a lawsuit finances it with a 

view to sharing the disputed property if the suit succeeds — prohibited certain third 

parties from financing lawsuits.20 More specifically, laws against champerty provided a 

remedy for circumstances in which “[a]n agreement [is made] between an officious 

                                                 
12 American Bar Association, White Paper on Alternative Litigation Finance, 1. 
13 American Bar Association, White Paper on Alternative Litigation Finance, 1. 
14 The term “consumer cases” refers to lawsuits in which an individual plaintiff seeks recovery from a 
defendant that may result in a monetary judgment. Steven Garber, Alternative Litigation Financing in the 
United States, (Rand Corporation, 2010), 1. 
15 American Bar Association, White Paper on Alternative Litigation Finance, 5-6. 
16 The term “commercial case” refers to business to business lawsuits. See Garber, 1. 
17 Litigation financiers in commercial cases routinely lend up to $15 million to corporate litigants on cases 
valued at $100 million or more. See Jason Lyon, “Revolution in Progress: Third-Party Funding of American 
Litigation,” UCLA Law Review 58 (2010): 571, 574. 
18 Garber, 13. 
19 American Bar Association, White Paper on Alternative Litigation Finance, 7. 
20 Langford, 237. 
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intermeddler in a lawsuit and a litigant by which the intermeddler helps pursue the 

litigant’s claim as consideration for receiving part of any judgment proceeds.”21 The 

rationale for this common law doctrine was to prevent fraudulent lawsuits by limiting the 

possibility that wealthy persons could use the court system for personal and improper 

ends.22 A key focus of the doctrine was to prevent frivolous lawsuits advancing baseless 

legal theories.23 In the present day, numerous ethical and jurisprudential doctrines have 

taken root to prevent frivolous litigation — such as Rule 11 of the Federal Rules of Civil 

Procedure and the doctrines of abuse of process, malicious prosecution, and wrongful 

initiation of litigation.24 With these new approaches came a trend against the usefulness 

and applicability of champerty defenses and remedies. To date, over half of jurisdictions in 

the United States now permit champerty and, in those jurisdictions where the common 

law doctrine of champerty remains in effect, reliance on the doctrine has fallen out of 

favor.25 Only a “paucity of modern cases” have weighed champerty claims lodged by a 

litigant against a counterparty.26  

 

Modern courts are no longer skeptical of the legitimacy of third party financed litigation. 

The trend towards third party financed litigation began with the contingency model of 

litigation — in which an attorney essentially lends the time value of his services to the 

client in exchange for an agreed upon share of the proceeds of litigation — and has since 

evolved to take many forms.27 The different types of alternative litigation finance 

arrangements may raise various ethical issues for lawyers to navigate. As the ABA has 

noted, “it is difficult to generalize about the ethical issues for lawyers associated with 

alternative litigation finance across the many differences in transaction terms, market 

conditions, relative bargaining power of the parties to the transaction and type of legal 

services being financed.”28 However, despite the difficulty in making broad-based 

generalizations about specific cases, there are a number of general ethical themes that run 

through all types of cases funded by third parties. 

 

Conflict of Interest and the Duty of Loyalty to the Client 

The ABA’s Model Rules of Professional Conduct direct lawyers to refrain from 

representing a client if doing so would involve a conflict of interest.29 Model Rule 1.7(a)(2) 

                                                 
21 Bryan A. Garner, ed., Black’s Law Dictionary, 10th Edition (New York: Thomson West, 2014), 279. 
22 Langford, 237–38. The doctrine was necessary because, in the past, “[b]arons abused the law to their own 
ends and … bribery, corruption, and intimidation of judges and justices of the peace [was] widespread,” 
Damian Reichel, “The Law of Maintenance and Champerty and the Assignment of Choses in Action,” Note, 
Sydney Law Review 10 (1983), 166. Wealthy persons would “buy up claims, and, by means of their exalted and 
influential positions, overawe the courts, secure unjust and unmerited judgments, and oppress those against 
whom their anger might be directed,” Casserleigh v. Wood, 59 P. 1024, 1026 (Colo. Ct. App. 1900). 
23 American Bar Association, White Paper on Alternative Litigation Finance, 9. 
24 American Bar Association, White Paper on Alternative Litigation Finance, 9. 
25 American Bar Association, White Paper on Alternative Litigation Finance,11. 
26 American Bar Association, White Paper on Alternative Litigation Finance,11. 
27 American Bar Association, White Paper on Alternative Litigation Finance,10. 
28 American Bar Association, White Paper on Alternative Litigation Finance, 3. 
29 American Bar Association, Model Rules of Professional Conduct (Chicago: ABA Publishing, 2013), 1.7. 
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specifically provides that a conflict of interest exists if “there is a significant risk that the 

representation of one or more clients will be materially limited by the lawyer’s 

responsibilities to … a third person.”30 The ABA has further explained that a conflict of 

interest under Model Rule 1.7(a)(2) may arise if a lawyer has a relationship with a 

litigation financier that creates a “financial interest for the lawyer that may interfere with 

his or her obligation to provide impartial, unbiased advise to the client.”31 From these 

rules, it follows that an ethical attorney must take care to prevent a client’s financial 

interest in the outcome of litigation from conflicting with any financial interest the 

attorney may have in obtaining third party financing. In alternative litigation finance 

arrangements, such a conflict may arise if the attorney obtains a referral fee from the 

litigation financier — which may therefore incentivize an attorney to advise a client to 

obtain this outside financing.32 An attorney may also face a conflict of interest in 

negotiating a contract between a client and a litigation financier, because the terms of the 

contract may have financial consequences for the attorney. Therefore, an ethical attorney 

should avoid negotiating the terms of a loan from a litigation financier to a client if doing 

so would pit her interests against the interests of a client. This specific conflict of interest 

may arise in determining the order and structure of payments made from a successful case 

to the financier and attorney. 

 

Duty of Candor 

As the ABA has noted, a litigation financier’s involvement in a lawsuit has the potential to 

interfere with the lawyer’s exercise of “candid, objective independent judgment on behalf 

of the client.”33 In any lawsuit, a lawyer has the duty to exercise independent professional 

judgment and render candid advice to the client, and that duty cannot be adulterated by 

the presence of additional third parties interested in the outcome of a lawsuit.34 However, 

in alternative litigation financing arrangements, litigation financiers may seek to protect 

their investment by exercising some control over a lawsuit by encouraging particular 

litigation strategies or influencing whether to accept an offer of settlement.35  

 

When the interests of the litigation financier and the client depart, the exertion of 

influence by the litigation financier can be problematic and may present an ethical 

dilemma for the attorney. In third party financed litigation, the principal goal of a 

litigation financier will typically be to maximize the settlement size or judgment awarded 

to the client, thus maximizing the profit they earn on their investment. However, 

maximizing the size of an award is not necessarily the primary goal of the client. A client 

may be content to abandon the potential for a more sizeable judgment when an acceptable 

offer of settlement is on the table, or he or she may be most interested in seeking non-

                                                 
30 American Bar Association, Model Rules, 1.7(a)(2). 
31 American Bar Association, White Paper on Alternative Litigation Finance, 17. 
32 American Bar Association, White Paper on Alternative Litigation Finance, 17-18. 
33 American Bar Association, White Paper on Alternative Litigation Finance, 22.  
34 American Bar Association, Model Rules, 2.1. 
35 American Bar Association, White Paper on Alternative Litigation Finance, 22.  
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pecuniary concessions such as an admission of wrongdoing or a commitment to address 

wrongful behavior. In those circumstances, an attorney must resolve to provide candid, 

objective, independent judgment to the client, and not up-sell the benefits of the preferred 

strategy of the litigation financier. This ethical dilemma may be especially pronounced in 

circumstances in which an attorney has an ongoing relationship with the litigation 

financier. 

 

Duty of Confidentiality and Attorney Client Privilege 

When an attorney represents a client, communications between the attorney and the client 

about the subject matter of litigation are privileged.36 This means that an attorney must 

not disclose information relating to the representation of a client without the client’s 

informed consent, and he or she must exercise reasonable care to ensure that privileged 

information and work products are not inadvertently disclosed to outside parties.37 

Litigation finance agreements complicate the attorney’s duty to prevent the disclosure of 

otherwise confidential information. In a typical circumstance, litigation financiers require 

a would-be plaintiff and her attorney to share information with them regarding a potential 

case prior to extending financing for a lawsuit.38 Further, many litigation finance 

agreements give the litigation financier the right to inspect all documents prepared by the 

attorney representing the borrower.39 Under normal circumstances, an attorney would not 

be at liberty to share information regarding a client’s case with an outside party. However, 

a client may grant a waiver of confidentiality and attorney-client privilege to a financier as 

a condition of the lending agreement, thus enabling an attorney to share requested 

information with a financier. Under those circumstances, it is necessary that the attorney 

ensure that the client gives informed consent to the waiver. Doing so requires the attorney 

to communicate “adequate information and explanation about the material risks of and 

reasonably available alternatives to the proposed course of conduct.”40 
 

The Gawker Case 

Peter Thiel funded Bollea’s lawsuit against Gawker for an arguably improper purpose; he 

had a personal vendetta against the company and sought to prevent the company from 

publishing further stories that he found to be unfair and distasteful about the personal 

lives of others. Peter Thiel’s personal basis for funding the litigation provides a rare 

occasion to consider the applicability of the doctrine of champerty to his role in the 

litigation. In Florida, where the case was litigated, a limited form of common law doctrine 

                                                 
36 See generally American Bar Association, Model Rules, 1.6. 
37 American Bar Association, Model Rules, 1.6(a); and American Bar Association, White Paper on Alternative 
Litigation Finance, 31. 
38 American Bar Association, White Paper on Alternative Litigation Finance, 30. 
39 American Bar Association, White Paper on Alternative Litigation Finance, 30.  
40 American Bar Association, Model Rules, 1.0(e). 
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of champerty remains in effect. Specifically, Florida law defines champerty as “a bargain 

by a champertor with a plaintiff or defendant for a portion of the matter involved in a suit 

in case of a successful termination of the action, which the champertor undertakes to 

maintain or carry on at his own expense.”41 Further, Florida law requires a showing that 

the champertor “officiously intermeddled” with a lawsuit, which occurs when a person 

offers “unnecessary and unwanted advice or services” that are “meddlesome, especially in 

a highhanded or overbearing way.”42 Put simply, champerty claims are an available 

remedy for persons on the losing end of a lawsuit that was financed by a third party that 

drummed up the lawsuit. Therefore, for Peter Thiel to be hypothetically liable to Gawker 

Media for champerty, Gawker must show that Peter Thiel officiously intermeddled with 

the dispute between Bollea and Gawker Media to initiate the lawsuit.  

 

An additional consideration relevant to the applicability of champerty in the Peter-Theil-

funded lawsuit against Gawker is whether the suit pursued a meritorious claim. The 

champerty doctrine is justified as a means to prevent frivolous litigation, by limiting the 

opportunity for deep-pocketed persons to hassle a defendant with a frivolous suit 

occasioned by another person’s interactions with a defendant. Here, as the ultimate 

outcome indicates, Bollea had a meritorious claim against Gawker. Gawker Media 

published a damaging video of Bollea without his permission, and given Gawker’s 

transgression, Bollea had a legitimate basis for obtaining what he was entitled to under the 

law. Because Bollea had a legitimate legal basis for his lawsuit, a court would likely be 

dissuaded from considering a hypothetical champerty claim made by Gawker Media 

because such a claim would not conform to the underlying purpose of the doctrine — to 

prevent frivolous litigation.  

 

Based on media reports of the timeline of Peter Thiel’s involvement in the lawsuit, it does 

not appear that Peter Thiel could have officiously meddled in the legal proceedings 

brought by Bollea and thus did not commit champerty. On October 4, 2012, Gawker 

published the salacious video of Bollea and within 24 hours, Bollea’s personal attorney 

sent a demand letter to Gawker to remove the video from its website.43 When Gawker 

Media declined to remove the video from its website, Bollea hired additional attorneys to 

prepare a lawsuit.44 Within two weeks of the incident, Bollea filed a complaint in a Florida 

court against the persons whom he believed leaked the photo to Gawker Media.45 A few 

months later, Bollea filed an amended complaint adding Gawker Media as a defendant.46 

As indicated by the timeline, Bollea promptly and aggressive pursued legal action against 

Gawker Media and others involved in posting the video online. Absent additional 

                                                 
41 Kraft v. Mason, 668, So. 2d 679, 683 (Fla. Dist. Ct. App. 1996). 
42 Kraft v. Mason, 682, which states that “the few cases in Florida on this subject support the more modern-
day approach that officious intermeddling is a necessary element of champerty.”. 
43 Drange, “Peter Thiel’s War on Gawker: A Timeline.” 
44 Drange, “Peter Thiel’s War on Gawker: A Timeline.” 
45 “Complaint,” Bollea v. Gawker Media, Case No. 12012447CI-011, Oct. 15, 2012 (Fla. Cir. Ct.). 
46 “Amended Complaint,” Bollea v. Gawker Media, Case No. 12012447CI-011, Dec. 28, 2012 (Fla. Cir. Ct.). 
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information, a legitimate claim that Peter Thiel officiously meddled in the suit does not 

exist. Bollea acted on his own to assert his rights in court and without prodding by a third-

party financier.  

 

With regard to the attorney’s conduct in the case, a legal ethics analysis of the Peter-Thiel-

funded Gawker case is particularly difficult given the few facts that are known about the 

structure of the financial arrangement that Peter Thiel entered into to fund the lawsuit. 

Depending on the structure of the arrangement, different ethical concerns would have 

come into play based on the different motivations of the actors involved and the various 

contractual terms that were agreed to by the relevant parties. Regardless of the structure 

of the arrangement, there is no evidence that the attorney acted unethically by breaching 

his duty of loyalty, duty of candor, or duty of confidentiality. In the end, Bollea’s attorney 

obtained a very large judgment in Bollea’s favor, which indicates that his litigation strategy 

proved effective and was therefore in the client’s best interests. Further, news coverage of 

the lawsuit does not indicate that an offer of settlement was made by Gawker to resolve 

the lawsuit, which is a scenario that could have given rise to a conflict of interest between 

Bollea and his financier. Finally, with respect to the duty of confidentiality, the facts 

available about the lawsuit suggest that a lending arrangement was freely entered into 

between Thiel and Bollea, or in the alternative, between Thiel and Bollea’s attorney. Such 

an agreement would typically provide for a certain degree of information sharing, and no 

evidence indicates that the attorney breached that agreement in communications with 

Peter Thiel.  

 

Based on the facts presented here, some may be surprised to learn that the lawsuit was, in 

fact, ethical. For many, the optics surrounding the lawsuit are difficult to stomach. A 

billionaire tech entrepreneur with an axe to grind opportunistically funded another 

person’s lawsuit against a media company, providing the billionaire with a vehicle to 

destroy the company. This version of the story gives the impression that a wealthy 

individual may access the courts as a third-party funder to exact retribution against media 

outlets for unfavorable coverage. While this concern is understandable, an even more 

important consideration must be placed front and center: Gawker Media broke the law by 

publishing a hurtful and damaging video that invaded a person’s privacy, and they did so 

in such a significant manner that a jury awarded record damages. No amount of funding 

can change the substantive law at play in litigation. For a third-party funder to successfully 

obtain a judgment against an adversary, the adversary must have actually broken the law. 

This significant limitation on the availability of enmity-driven third-party litigation should 

assuage some of the concerns raised by the success of the Peter-Theil-funded lawsuit. 
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